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INTRODUCTION

The assumption that international law influences governmental choices
and international outcomes underlies the work of legal scholars and
practitioners alike. Indeed, explicating the law is arguably only useful to the
extent that international rules have an impact on outcomes that themselves are
deeply valued by sovereign governments, private actors, or the international
community at large. Certainly, most legal scholars and practitioners believe
that the rules at the center of their analysis do indeed matter to the design of
foreign policy and the conduct of international relations.! Scholars of
international relations, steeped in “realist” theories of international relations
and critical of the inferences drawn from a select (biased) set of cases,

1 Associate Professor, Department of Political Science, University of California at
Berkeley. Thanks to William Clark, John Freeman, Robert Keohane, and Brian Pollins for very helpful
comments. I would like to acknowledge the extremely helpful research assistance of Zachary Elkins and
Conor O’Dwyer, who assisted with data management and analysis; Becky Curry, who assisted with the
legal research; and Maria Vu and Geoffrey Wong, who assisted with data entry.

1. The classic work is Louls HENKIN, How NATIONS BEHAVE 46-48 (1979). See also
Abram Chayes & Antonia Chayes, On Compliance, 47 INT’L ORG. 175, 176 (1993).
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however, have been far more skeptical’ Despite broadening interest in
whether and to what extent international law influences state behavior,” the
evidence and argumentation remains highly inconclusive.

This Article seeks to contribute to our understanding of international law
compliance by focusing on a particular area—the public international law of
money. This is a critical terrain for examining compliance with international
commitments, for money has traditionally been one of the key aspects of
national sovereignty. The creation, valuation, and convertibility of a state’s
national currency have long been considered a national legal prerogative,4 as
well as a potent symbol of national autonomy.” Yet, after World War I,
governments established for the first time in history a public international law
of money,’ which required adherents to maintain par values for their
currencies, maintain a unified exchange rate regime, keep their current
accounts free from restrictions, and consult on a regular basis regarding these
matters. The development of these rules allows us to ask and attempt to
answer questions that go to the very purposes of international law itself: Why
do sovereign governments commit themselves to international rules that will
bind their future behavior? Once committed, what conditions are associated
with compliance? Do governments that make specific behavioral
commitments behave any differently than similarly situated countries who do
not commit?

The argument developed here suggests that an international legal
commitment is a signaling device that governments use to convince private
market actors as well as other governments of a serious intent to eschew the
proscribed behavior. The commitment improves access to future benefits:
international trade and investment, capital flows, and other benefits of good
standing in the international economic community. In order to be convincing,
however, such a commitment has to be credible. Hence, governments tend to
make such commitments when they are in a plausible position to comply with
the legal requirements in question. Moreover, as more countries commit
themselves to a rule, non-commitment sends a strong negative signal about a
government’s willingness to comply, which explains the “snowballing” or
“momentum” effects observed with respect to international law commitments

2. The best contemporary account is that of George W. Downs et al., Is the Good News
About Compliance Good News About Cogperation?, 50 INT’L ORG. 379 (1996).

3. For example, “Implementation, Compliance, and Effectiveness” was the theme of the
1997 annual meeting of the American Society for International Law. See Shirley A. Whitfield, Testing
the Effectiveness of the International Court of Justice: The Nuclear Weapons Case, 91 AM. SOC’Y INT'L
L. Proc. 1 (1998).

4. See Joseph Gold, Legal Models for the International Regulation of Exchange Rates, 82
MicH. L. Rev. 1533, 1533 (1984) (citing Case of Serbian Loans, 1929 P.C.LJ. (ser. A) Nos. 21-22, at
44).

5. See generally BENJAMIN J. COHEN, THE GEOGRAPHY OF MONEY (1998).

6. For a discussion of exactly what comprises the “public international law of money,” see
M.R. SCHUSTER, THE PUBLIC INTERNATIONAL LAW OF MONEY 1-19 (1973). For a history of the
international monetary system from a legal perspective, see generally KENNETH W. DAM, THE RULES OF
THE GAME: REFORM AND EVOLUTION IN THE INTERNATIONAL MONETARY SYSTEM (1982); and Joseph
Gold, Public International Law in the International Monetary System, 38 Sw. L.J. 799 (1984).
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in a number of issue areas.” Govemnments comply with their legal

commitments largely to preserve their reputation for providing a stable
framework for the protection of property rights and to enjoy future economic
benefits on favorable terms. Indeed, there is suggestive evidence that the more
a polity has invested in such a reputation, the less willing a government will
be to tarnish its reputation through non-compliance with its international legal
obligations. Moreover, the international context in which reputations are
developed and defended is crucial to the compliance decision. Rampant
violation by other governments, especially those in the same region, reduces
the costs of non-compliance as investors find it more difficult to “punish” any
one violator. Conversely, the damage to one’s reputation is amplified if the
government is one of a handful of violators in its region.

The final argument of this Article is that international law has a
significant impact on governments’ behavior. Even in the face of conditions
that make compliance difficult—the crucial test for the impact of law on
compliance behavior—international legal commitments encourage states to
try that much harder to make choices consistent with the law than they do in
the absence of such commitments. This is especially true of governments that
have recently removed restrictive policies that violated international law,
indicating a desire to reestablish a reputation for compliance. In short, rules
matter independently of a broad range of other influences on states’ behavior.
This provides strong evidence that international law does much more than
formalize policies that governments would have chosen in any case.®

Legal institutions matter in this view because they focus expectations on
particular standards of behavior, and in so doing change the incentive
structures governments face to comply. In order to be able to play this role, it
is not necessary for the rules to be enforced in a highly centralized fashion.
Indeed, the evidence presented here is consistent with decentralized
“enforcement” on the part of civil society (domestic and international) that
can impose costs on governments who stray from their commitments. These
costs can be economic, as is the case when those who would engage in
international business transactions are deterred from investing or trading due
to the uncertainty of the government’s commitment to protect property rights
and refrain from impeding the fulfillment of international contracts.
Governments that choose to violate their obligations are potentially also
subject to domestic political costs on the part of actors that view the
government’s disregard of principled constraints as threatening or costly. The
impact of law on behavior, in this conception, does not rely on an Austinian
central enforcer. The chief candidate for such a role is the International

7. See generally Harold K. Jacobson & Edith Brown Weiss, Strengthening Compliance with
International Environmental Accords: Preliminary Observations from a Collaborative Project, 1
GLOBAL GOVERNANCE 119 (1995).

8. See Downs et al., supra note 2; John Mearsheimer, The False Promise of International
Institutions, 19 INT’L SECURITY 5 (1994-95).
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Monetary Fund (IMF),” but as I argue below, the Fund has not been especially
active in enforcing the obligations of its members. Nor does compliance
depend heavily on enforcement in domestic courts, though the sheer volume
of the legal literature devoted to national court rulings contributes to the
opposite impression.'® Competitive market forces, rather than overt policy
pressure from the International Monetary Fund or the possibility of litigation,
is the most likely “enforcement” mechanism. International transactions
require confidence in the protection of property rights. The risk of deterring
international business is what gives international monetary law its
constraining influence.

These points are developed in four parts. The first broadly discusses the
literature on international law compliance and its relationship to international
relations. Scholarly work on compliance has burgeoned recently, with
important contributions from legal scholars as well as social scientists, and
sometimes as a result of collaborative work between the two. Yet, despite
growing attention, work on compliance continues to be plagued by serious
conceptual, methodological, and theoretical issues that make it difficult to
draw firm conclusions. Part II provides an overview of the substantive
monetary rules under consideration. While the end of the par value system of

9. One interpretation is that the Fund uses the threat of increased legal liability to enforce its
preferences against current account restrictions. See, e.g., Paul B. Stephens, Accountability and
International Lawmaking: Rules, Rents, and Legitimacy, 17 Nw. J. INT’L L. & BUs. 681, 719 (1996-97).
Stephens writes:

In effect the IMF staff uses its capacity to interpret the Articles as a means of expanding

their control over the budgets of debtor countries. Governments that share control over

their finances with staff obtain a valuable privilege that can be used to avoid liability in

other countries’ courts. Those that prove recalcitrant face not only a denial of access to

IMF funds, but also an increased risk of legal liability outside of its borders.

Id. For an early and enthusiastic look at the enforcement capabilities of the IMF, see William M.
Reisman, The Role of Economic Agencies in the Enforcement of International Judgments and Awards,
19 INT’L ORG. 929, 934—47 (1965). Several authors have characterized the Fund’s role as one of
ensuring compliance with these obligations contained in the IMF Articles of Agreement. See, e.g.,
Francois Gianviti, International Monetary Law, in 2 CURRENT LEGAL ISSUES AFFECTING CENTRAL
BANKS 1, 6 (Robert Effros ed., 1994); see also infra note 10 (describing the IMF Articles of
Agreement).

10.  The legal literature on the public international law of money has primarily dealt with
national courts’ rulings with respect to the IMF Articles of Agreement, and specifically with article VIII,
section 2(b), which holds that “[e]xchange contracts which involve the currency of any member and
which are contrary to the exchange control regulations of that member maintained or imposed
consistently with this Agreement shall be unenforceable in the territories of any member.” Articles of
Agreement of the International Monetary Fund, Dec. 27, 1945, 2 UN.T.S 39, amended May 31, 1968,
726 U.N.T.S. 266, 20 U.S.T. 2775, amended Apr. 30, 1976, 29 U.S.T. 2203, amended June 28, 1990, 31
LL.M. 1307 [hereinafter IMF Agreement]. For works centrally concerned with this provision in
domestic courts, see generally CURRENT LEGAL ISSUES AFFECTING CENTRAL BANKS, supra note 9; 1
JosepH GOLD, THE FUND AGREEMENT IN THE COURTS 139-53 (1962); 2 JoserH GoLD, THE FUND
AGREEMENT IN THE COURTS (1982); Joseph Gold, The Restatement of the Foreign Relations Law of the
United States (Revised) and International Monetary Law, 22 INT’LLAaW. 3 (1988); Gerhard Wegen, 2()
or Not 2(b): Fifty Years of Questions—The Practical Implications of Article VIII Section 2(b), 62
FORDHAM L. REV. 1931 (1994); and Stephen Zamora, Recognition of Foreign Exchange Controls in
International Creditors’ Rights Cases: The State of the Art, 21 INT’L LAW. 1055 (1987). For a discussion
of the significance of domestic litigation and international arbitration involving article VIII, section 2(b),
see Wemer F. Ebke, Article VIII, Section 2(b), International Monetary Cooperation, and the Courts, 23
INT’LLAW. 677, 677 (1989).
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exchange rates reduced IMF members’ obligations with respect to their
conduct of international monetary affairs, they are still obligated by article
VIII, section 2(a) of the Articles of Agreement to keep their current account
free from restrictions and by article VIII, section 3 to avoid the use of multiple
exchange rate systems without the approval of the Fund. Part III discusses the
compliance issues surrounding article VIII. It begins by noting why
governments might, under some circumstances, want to implement restrictions
that breach their obligations, and then lays out a series of expectations
regarding the conditions under which governments might be expected to
violate their legal obligations. This part also presents data to address the three
central questions of this study: What explains legal commitment; who
complies; and what difference does a legal commitment make? Part IV
explores the findings, suggests interpretations, and draws conclusions. The
evidence suggests that legal commitments are crucial to policy choice. Taken
as a whole, it is most consistent with an interpretation that governments make
commitments to further their interests in international business and comply
with those commitments to preserve their reputation for predictable behavior
in the protection of property rights. Strong regional effects suggest that
reputations develop around regional standards of behavior. A positive
reputation for respecting the rule of law is associated with compliance,
suggesting that reputations are valuable and are not easily parsed into
international and domestic components. This implies that an international
breach may prove more costly to a polity that has invested heavily in a
reputation for respect for the rule of law generally. Despite the formal ability
of the IMF to enforce the rules, it is likely to be the market that provides the
broader enforcement context for the public international law of money.
Enforcement need not be overt and centralized to give behavioral rules their
bite.

I INTERNATIONAL LAW COMPLIANCE: A CONCEPTUAL OVERVIEW
A. The Recent Literature

The recent enthusiasm surrounding the study of international law
compliance has been a long time coming. For decades, the study of the impact
of international law on state behavior had fallen through the interstices of
well-established disciplinary scholarship: the study of law and the study of
international relations.!' Legal scholars have traditionally viewed their task as
illuminating the rules of state international behavior, often leaving analysis of
the impact of these rules to the social scientist. Scholars of international
relations have long viewed explaining state behavior as their central concern.

11.  See, e.g., Stephen M. Schwebel, The Compliance Process and the Future of International
Law, 75 AM. Soc’y INT’L LAw Proc. 178-85 (1981); Stephen M. Schwebel, Commentary, in
COMPLIANCE WITH JUDGMENTS OF INTERNATIONAL COURTS 39, 39 (M.K. Bulterman & M. Kuijer eds.,
1996) (asserting that the judgments of international tribunals are largely complied with).
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International law, however, has not played a central role in their explanations.
No doubt this is largely due to the primacy of realism in the social scientific as
well as the policy community in the early years following the Second World
War. Early modemn realists were responding to a world wracked by major
power confrontation. Their focus on questions of war and peace rested
centrally on the operation of the balance of power as a guarantor of world
stability. International law was viewed essentially as a flawed mechanism for
maintaining order in international affairs. In the words of Stanley Hoffmann,
legally sovereign states operated “in a tenuous net of breakable obligations.”12
International law’s fundamental weakness lay in its highly decentralized
nature.”® Decentralized law creation, enforcement, and interpretation all
contributed to the view that international law could do little more than
“merely ratify the fate of arms and the arbitration of force.”™ Nor is
international law part of the international structure that, according to “neo-
realists,” determines state behavior."” The hegemony of realist thinking in
international relations has done much to discourage inquiries into the role that
international law might play in explaining international outcomes.
Increasingly, however, serious work is being done to examine the impact
of international legal obligations on the regulatory and foreign policy choices
of govemments.16 One reason for this may be that the world has changed in
ways that realist conceptual lenses have been unable to bring into focus. The
long peace among the major powers, the tremendous growth in codified
international instruments over the course of the past few decades, and the rise
of economic and quality of life issues have drawn many scholars to examine
the role that rules and institutions play in regulating conduct among states.!’

12.  Stanley Hoffmann, The Role of International Organizations: Limits and Possibilities, 10
INT’L ORG. 357, 364 (1956). Some legal practitioners are also skeptics. See, e.g., Francis A. Boyle, The
Irrelevance of International Law, 10 CAL. W. INT’L L.J. 193 (1980); Robert H. Bork, The Limits of
‘International Law,” 18 NAT’L INTEREST 3 (1989-90).

13.  See, e.g., HANS J. MORGENTHAU, POLITICS AMONG NATIONS: THE STRUGGLE FOR POWER
AND PEACE (6th ed. 1985).

14. RAYMOND ARON, PEACE AND WAR: A THEORY OF INTERNATIONAL RELATIONS 109
(1981).

15.  See, e.g., KENNETH WALTZ, THEORY OF INTERNATIONAL POLITICS 79-101 (1979).

16.  See, e.g., ABRAM CHAYES & ANTONIA HANDLER CHAYES, THE NEW SOVEREIGNTY:
COMPLIANCE WITH INTERNATIONAL REGULATORY AGREEMENTS (1995) (proposing a theory for
managing compliance); ENGAGING COUNTRIES: STRENGTHENING COMPLIANCE WITH INTERNATIONAL
ENVIRONMENTAL ACCORDS (Edith Brown Weiss & Harold K. Jacobson eds., 1998) (studying
compliance with environmental accords by various countries); ORAN YOUNG, COMPLIANCE AND PUBLIC
AUTHORITY (1979) (analyzing compliance with the Partial Nuclear Test Ban Treaty and the
International North Pacific Fisheries Convention); Downs et al.,, supra note 2 (looking at treaty
compliance); Anne-Marie Slaughter Burley, International Law and International Relations Theory: 4
Dual Agenda, 87 AM. J. INT’L L. 205 (1993).

17. Key volumes in the development of the study of international institutions include
INTERNATIONAL REGIMES (Stephen Krasner ed., 1983); ROBERT O. KEOHANE, AFTER HEGEMONY:
COOPERATION AND DISCORD IN THE WORLD POLITICAL ECONOMY (1984); and ROBERT O. KEOHANE &
JosEPH NYE, POWER AND INTERDEPENDENCE: WORLD POLITICS IN TRANSITION (1977). Though these
works are centrally concerned with rules, norms, and institutions, they do not directly refer to
international law. However, a forthcoming special issue of INTERNATIONAL ORGANIZATIONS (Summer
2000), edited by Robert Keohane, Anne-Marie Slaughter, Miles Kahler, and Judith Goldstein, is the
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Most of the scholarly attention has focused on the “puzzle” of why states
cooperate with each other by creating international institutions—a question
that flowed naturally from the dominant paradigm that downplayed
institutions’ importance.'®

Voices speaking to the question of legal compliance were few and far
between in the 1970s and 1980s. Often these works were neglected by
scholars in both international law and international relations. Only recently
has compliance scholarship been rediscovered by a broader research
community. In international relations, for example, early quantitative work
suggested that much international behavior is consistent with international
law, even in the conduct of hostilities between states.” While these findings
were provocative and important, few similar studies followed. More
conceptually, the early work of Oran Young brought public choice to the
question of international law compliance and highlighted the collective action
problems associated with rule compliance. Young proposed that we might
profitably think of an international legal system as a public good, in which
many golities may have an interest, but for which few are willing to pay the
costs.”” In the legal field, the work of Roger Fisher began to explore the ways
in which law could channel politics toward legally condoned behaviors
(without simplistically asserting that law was a substitute for politics).?' His
work drew lessons for international law by looking at the analogies posed by
domestic constitutionalism, which faces similar difficulties in enforcement.??

result of collaborative work between international relations and international legal scholars, and deals
explicitly with the rise of international law in ordering international life.

18.  For an example of the debate between “realists” and “Institutionalists,” see Mearsheimer,
supra note 8, at 5; and Robert Keohane & Lisa Martin, The Promise of Institutionalist Theory, 20 INT’L
SECURITY 39 (1995).

19.  See Charles W. Kegley & Gregory A. Raymond, International Legal Norms and the
Preservation of Peace 1820-1964: Some Evidence and Bivariate Relationships, 8 INT’L INTERACTIONS
171 (1981). This study derives norms from 244 authoritative legal treatises in effect between 1815 and
1974 in order to identify the kind of behavior legal authorities perceived as legally permissible at the
time they were writing. The study finds that “there is a substantial positive association between the
importance attributed to arbitration and the frequency with which major powers arbitrate their disputes.”
Id. at 180; see also Charles W. Kegley Jr. & Gregory A. Raymond, Normative Constraints on the Use of
Force Short of War, 23 J. PEACE RES. 213 (1986) [hereinafter Kegley & Raymond, Normative
Constraints] (focusing on the period between 1815 and 1870); Herbert X. Tillema & John R. Van
Wingen, Law and Power in Military Intervention, 26 INT'L STUD. Q. 220 (1982). Kegley and Raymond
found that norm formation is stimulated by violence, but also that shared norms among the major
powers can contain violence, and that the most effective international rules permit but place limits on the
use of violence. See Kegley & Raymond, Normative Constraints, supra. Tillema and Van Wingen
looked at the role that law plays in military interventions, analyzing 70 military interventions involving
the United States, U.S.S.R., Britain, and France since 1946. See Tillema & Van Wingen, supra. Tillema
and Van Wingen’s study addresses compliance with the U.N. Charter. “Compliance” is defined as a
strict interpretation of what the United Nations requires for an intervention to be legal. Tillema and Van
Wingen find that most interventions in the post-Word War II years have not been in accordance with
this strict definition, but that they have been in accordance with the standards that prevailed during the
more permissive interwar years. See id. at 226.

20.  See YOUNG, supra note 16, at 26, 114.

21.  See ROGER FISHER, IMPROVING COMPLIANCE WITH INTERNATIONAL LAW 16 (1981).

22.  According to Fisher,

[iln contrast to the individual criminal, a government is involved so deeply with law that

it will find it difficult, if not impossible, to adopt an antilaw posture. A government is a
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